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ISSC 2009 Biennial Meeting 
October 17 – 23, 2009 Manchester, New Hampshire 

Committee Report 
Committee Name : Reciprocity 
Chairperson: Kirk Wiles 
Date of Meeting: Conference calls on 8/5/09 and 9/21/09 
Roster: Guilbeau, David Begos, Kevin 

Dewey, Bill  Guichard, Maryanne 
Hastback, Bill Howell, Lori 
Shepherd, Sandy 

 
Charge: 

 
Determine if the State of Virginia violated reciprocity during the Mississippi 
illness outbreak and recall. 

 
Findings: 

The committee met by conference call on 8/5/09.  After exchanges between 
parties, the Committee requested that the State of Mississippi submit in writing to 
the Committee the specific actions of Virginia that violated Procedure XVII, 
Reciprocity of the ISSC Constitution and By Laws.  The Committee requested 
that the State of Virginia be allowed to respond in writing to the allegations.  
Mississippi sent their document and Virginia responded.  Mississippi responded to 
the reply of Virginia.  All of the documents are included as attachments.  
 
 A conference call meeting of the Committee occurred on 9/21/09.  The following 
motion was passed by the Committee: “Virginia violated reciprocity by failing to 
notify the ISSC of its actions in relation to Procedure XVII, Section 1.” 
 
A second motion was made and passed as follows:  “This committee recognizes 
that Virginia took actions intended to protect public health; while still violating 
Procedure XVII, Section 1.  Therefore the committee recommend Procedure XVII 
be revised to clarify actions and communication necessary and appropriate in 
emergency situations.” 
 
A third motion was made and was not passed by the Committee:  “That Virginia 
also violated reciprocity by calling for the mandatory  recall of Mississippi oysters 
and by requiring Mississippi to provide excess documentation on shucked 
shellfish product.” 
 

 
Conclusions: 

The Reciprocity Committee concluded that Virginia violated reciprocity by failing 
to notify the ISSC of its actions in relation to Procedure XVII, section 1.  
 

 
Recommendations: 

“This committee recognizes that Virginia took actions intended to protect public 
health; while still violating Procedure XVII, Section 1.  Therefore the committee 
recommend Procedure XVII be revised to clarify actions and communication 
necessary and appropriate in emergency situations.” 
 

 
Additional 
Information: 

 

 
Recorder: 

 

 
Approved by: 

 
Kirk Wiles 
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August 31, 2009 
 
To:  ISSC Reciprocity Committee  
 
From:  Robert E. Croonenberghs, PhD, Director     
 
Subject: Virginia’s Emergency Recall of Mississippi’s Potentially Contaminated Oysters 
 
The Virginia Department of Health (VDH) has received the Mississippi Department of Marine 
Resources’ (MDMR) memorandum of August 20, 2009 concerning reciprocity issues in 
connection with VDH’s March 20, 2009 emergency recall of potentially contaminated oysters 
from MS Area 2C.  In response VDH presents the following information and requests that the 
Committee also consider VDH’s April 27, 2009 letter to Ken Moore for further background 
information.  
 
MDMR asserts in the second paragraph of their memorandum that on March 21, 2009, its actions 
were in compliance with the requirements of the National Shellfish Sanitation Program (NSSP) 
and therefore all states should have accepted its product.  However, MDMR was not in 
compliance with Chapter II. @01.H(2) of the NSSP which requires a state to close a growing 
area and “Keep the area closed for a minimum of 21days if the illness is consistent with viral 
etiology…”  VDH became aware of information on Friday, March 20, 2009 of PCR analytical 
results that conclusively tied a January 2009 harvest from the same growing area to illness.  
Under these circumstances, MDMR issued a press release saying that the oysters that they were 
shipping could indeed be contaminated with norovirus.  MDMR recommended that their oysters 
be cooked, a procedure that is of questionable effectiveness, is an unacceptable approach under 
the Seafood HACCP Rule, and is not recognized by any provision of the NSSP as an acceptable 
method for dealing with potentially contaminated shellfish.  
 
Given our understanding of these facts, VDH realized at a late hour that we could be facing a 
public health emergency.  In an emergency, the only responsible way to act is to resolve it as 
quickly as possible.  Had VDH delayed its recall and spent a few days contacting Executive 
Board members, more time would have elapsed that could have lead to widespread illness.   
Indeed, the first paragraph, entitled Procedure XVII, allows for this emergency exception, “The 
ISSC recognizes that states should be allowed to appropriately respond to public health 
emergencies that could restrict interstate shipment of shellfish.”   
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The notification process contained in Section 1 is so involved that it logically cannot apply to 
immediate emergencies, but only to chronic situations, such as the case of a state finally deciding 
that it cannot allow any more oysters with Vibrio vulnificus concerns into its borders.  A chronic 
public health emergency is not one that is likely to rapidly deteriorate, and thus deserves 
Executive Board review beforehand. 
 
Once VDH came to the realization that it could not ethically import these oysters harvested from 
MS Area 2C, it became necessary to know whether shucked oysters came from that area as well.  
The request for harvest area information in my email of March 22, 2009 was necessary as part of 
the recall process.  It was requested in the spirit of state shellfish programs cooperating in a 
recall.  Most likely, few shipments were involved. 
 
MDMR raises the issue of why VDH did not contact the ISSC after issuing the recall.  The stated 
purpose in Procedure XVII of contact with the Board is to “take into account the views of the 
ISSC prior to a decision to take the action.”  Once VDH took its action, everyone involved with 
the recall was aware and it was no longer necessary to contact the Board.   
 
While VDH is well aware of the unusual nature of this recall, we believe that the recall was 
warranted as there was a public health emergency and our primary responsibility as an agency is 
to protect the public health.  This often requires swift action.  We understand the need and 
requirements of both the ISSC and the NSSP and we believe that we complied with these to the 
greatest extent possible given the nature of the public health threat the people of Virginia 
potentially faced. 
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 April 27, 2009 
 
Mr. Ken Moore, Executive Director 
Interstate Shellfish Sanitation Conference  
209-2 Dawson Road  
Columbia, SC  29223  
 
Dear Mr. Moore, 
 
 The Mississippi Department of Marine Resources (MDMR) has asked you to evaluate 
whether the Virginia Department of Health’s March 20, 2009 recall of oysters harvested from 
Mississippi growing area 2C is consistent with the constitution of the Interstate Shellfish Sanitation 
Conference (ISSC).  I am writing to explain to you and the Executive Board of the ISSC the reasons 
for our action. 
 
 On March 17, 2009 the Tennessee Department of Health finalized and issued an 
epidemiological report that implicated Mississippi’s growing area 2C in an outbreak of Norovirus 
due to oysters harvested on February 24, 2009.  The Mississippi Department of Marine Resources 
(MDMR) responded by closing the harvest area on March 17th, but issued a recall only for oysters 
harvested on February 24th from the area.  In a public service notice, the MDMR stated that “it is 
possible that suspect oysters from the designated area are still available in other retail and food 
service settings.”  This notice then indicated that “cooking destroys the virus” and that “consumers 
can continue to enjoy oysters in many cooked preparations” by following the ensuing advice. 
 
 VDH personnel began the recall of the one-day’s production on March 18th, and then 
contacted the MDMR on March 19th concerning the issues surrounding the recall.  We were 
concerned that the MDMR had substituted cooking advice in place of recalling the remaining 20-
days production.  The National Shellfish Sanitation Program (NSSP) requires a minimum 21-day 
closure of a growing area when the illness “is consistent with viral etiology.”   The reason for the 21-
day closure is to acknowledge the need for both the growing waters and the shellfish to purge the 
viral particles.  Initiating a closure three weeks after the harvest date of shellfish implicated in an 
outbreak, with only a one-day recall of product, appeared to violate the NSSP minimum requirement 
and did not comport with our understanding of estuarine processes. 
 
 The VDH was aware that the MDMR assessed the outbreak associated with the Tennessee 
restaurant as a problem that probably originated in Tennessee, however VDH was required to 
consider other information that the MDMR appeared to downplay.  This information linked an earlier  
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outbreak at that same Tennessee restaurant (due to a January harvest) with a separate illness cluster 
in Mississippi.  PCR analyses conducted by FDA revealed identical Norovirus nucleotide sequences 
in stool from a customer of the Tennessee restaurant, in unopened shell oysters in Tennessee from 
area 2C, and in stool from a person that ate oysters from area 2C while in Mississippi.  This meant 
that the outbreak associated with the January harvest was highly likely due to growing area 
contamination, and that the outbreak associated with the February harvest was more likely than not 
due to growing area contamination (which ultimately appears to be the case).  Unraveling this 
information took some time during the week, and the VDH was waiting to hear whether FDA would 
determine that MDMR had failed to implement effective actions to protect public health and would 
issue a public warning.  
 
 By Friday afternoon the State Health Commissioner convened a team consisting of personnel 
from epidemiology, restaurant inspections, shellfish sanitation, emergency preparedness and 
response, media relations, etc. to assess the situation.  We felt an obligation to issue a public notice 
prior to the weekend, in order to alert the public to the potential presence of contaminated oysters in 
the market and restaurants. As there is no definitive research on how much heat is needed to 
inactivate Norovirus in oysters, VDH did not believe that a cooking advisory would be sufficient to 
protect the citizens of the Commonwealth.  Furthermore, any cooking advisory would have to apply 
to all shucked oysters since most shucked oyster containers do not display growing area information.  
Due to our concerns that the NSSP minimum requirement for closure was not being followed and our 
desire and obligation to protect public health, VDH issued a recall for the oysters harvested from 
February 24, 2009 through March 17, 2009.  
 
 VDH initiated its recall of Mississippi’s approved product under the emergency provision of 
Procedure XVII of the Constitution of the ISSC, which states “The ISSC recognizes that states 
should be allowed to appropriately respond to public health emergencies that could restrict interstate 
shipment of shellfish”.  While Section 1 of this Procedure provides a format for a state to petition the 
Executive Board to consider the issue of whether one state can exclude another state’s approved 
product, this format is too involved and not designed to handle the emergency situation that we 
believe existed in this situation.  We plan to submit a proposal to the ISSC to provide for a 
streamlined mechanism in the case of an emergency.  We will also ask the Conference to address 
whether cooking is an acceptable alternative to recalling potentially contaminated product.   
 

VDH does not wish to find itself in this position again of having to initiate a recall for 
potentially contaminated shellfish that have been approved for marketing by another state.  We do 
not believe that a state can place the responsibility on the consumer to correct potential food 
contamination rather than to recall that food from the market.   

 
 Thank you for the opportunity to explain our actions and intentions to you and the Executive 
Board. 
 
     Sincerely, 
 
 
 
     Robert E. Croonenberghs, PhD, Director 
     Division of Shellfish Sanitation 






